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HICKS WIFE. vs. CALVIT, 
fromthe court of the.sixth district. 
J: delivered the opinion of the court. 
Pho’ plaintiffs claim a negro woman and: hep free he 
@ipring,’as part-of the estate of Mrs. ‘Hicks? be removed 


theiss ‘The general issue is pleaded. In OF: the petition 


stite thet 


der'to establish her title, the plaintiffs shew, by 
that the wench made part of the 


tatate of, her -father—that he, died intestate— 


tiver—that tho-widow removed, after her lus: of 


father; who died intestate, only hgircowent of the 


tad. that. she. was his only daughter and heir; 
the witnesses depose, that the woman in*coreredin 
© dispute was assigned to. the widow, of the de- ther the courts = 
ceased, Mrs. Hicks’s mother, as part of here te 
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“west. jig ‘with ter, among, 

hs The plaintiffs gh 

& & wiz of the. legislature of Vit 
out of *that state any slave 


, 8 partiof: he dowery without the ¢ 
forfeits such slave, and 


other part of her dower, -to. the reversiggll 
judgment for the plaintiffs... 


moval of the slave. was illegal, 7. e. without ti 

of, the reversioner, and. we are inal | 
presume that it Was not For any thing 

true, that, a negative fact is.net 


that the judgment of ‘the'district' Colla 


Baldwin tha plainly, Wleon Soci 
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| J delivered th pion of the consti 
The plaintiffs claim from the defendant, 
bof the estate of Joseph Holmes, the property of gn’ a 


right of the plaintiffs, to the éstaie is not donot died, 


aright to.a negro make ny 
who were by: him inventoried, as the dispoation of | 
peoperty: of the deceased. He. shews he «was 


years of age, when he made,thein- 4 


and, produces.an authentic bilk.of sale 
slayeyfrom Joseph Holmes to-himy~. 

cannot be-doubted that, asshe.was.a minor, : 
he connot be precludedsby the inventory... 
is made,for value.received. 
Neither the -amount,. nor the nature, .of what? 
given.as the consideration of thesaley ig 
proven. At is contendedithaton 


of the essence: of the contract, of, sale. 
thier on obligations, 2. 6; and this price must ~ 
Phe. serious one. ., vente, n, 


— 


dispateds but the he: has veringthedeed 
named Lucy, ‘nd her ithe did not 


bill,of sale. is void. A.prige 
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Borie ab. price, as if a. valuable tract of land he al 
for a crown. ‘Id. 20. But the defendani 
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no proportion to the thing sdld, is tot 


counsel shews that deed for value ig 

» Jackson ve-Mlewander, 8 Johns: 

He farther contends that, if the instrames 
under consideration. be not: evidence. 
itds of dondtion. - Pothier, contrat de 
The plaintiffs contend, that: the dou 
if any existed;.was.revoked by- the death] 
, Of the donor, before tlie aceeptance of the dents, J 
‘Th the present case, it dues not appear 


sach acceptance ; but we are of opin) 


that the instrament ig valid, at least as 


of gift, and that a8 there was stch a deci) 
donation is valid, although the donor died 


out having delivered either the deed ‘oF thi 
_ pérty iventioned therein, if he did not 
{ether Aisposition of it: Quando ni coma 
, Bscritura fueren entregadas, si fel 
Musre'y no ke dispueste de elas, ten 
dowacton favor del gue 


Tw wed in the 
OF the ind to the plaints 
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is ordered, ‘that the: de- sex. 


pment ‘and:iproperty of the said negro Lucy and 
and that he account for the balance Paros. 


tor leaves to his - 
the Pho plaintiffs claim the share of Mrs. Marshal 
tle estate’ of Tier father, W. ‘Wells, whose Srenstulleome 


ithe 

ander which the claim depends, isin the fol- coming tohim, 
Wwing words: “My will is, toleave all’my in equal 
Property to my children, five in number Ecrtained by 


‘my wife, Rose Meuillon, their tutrix: 


‘Wor, the enjoyment, jowissance, of all my estatex | 


J. delivered the opinion of the court, eniey- 


@lecutor Mrs.’ Marshall, senior, is. ‘The clause cach of.” 


them, the sum 


‘vill ‘is, that my wife shall have, as'F give 


as my children shall: arrive:to full agey:my ‘time other 


| mife shall pay to.each of them theisum coming 


him, out‘of my-estate, in-equal shares which a 


} 
} 
a 


; 


Dit ‘district court- was: of. ovinio, haa 
wev~ Was the intention of the ‘testator that hig of 
should be tutrix: of his 
Ponty should remain -entire in her pe 
“and that, as they arrived at then io 
bad not uch she should: pay them off, agreeably to:theigl 
of the estate, to be ascertained by 
that, by accepting the tutrixship and the peep 
_perty, she is bound to render an account: of ey oil 
fruits and revenue, and of the expenses of jaa 4 

maintainance and education of the defendant's 
be adjusted by the parish judge ; ;” and decresda ’ 
“ the plaintiff recover one- fifth of the ws x. 
“Tua, of her father’s estate—that is, 
the half of the whole community, together 
much as: shall appear due, after the 

We are of that the 
testator was, that-his wife should take hia wha | & 


_ estate, on fair and legal appraisement 
made at the time of her taking possession al 
estate—that he gave her a legacy of the eujae 9 
ment or usufruct of his estate, that is toa 7 
of the interest which she would have bea 

bound to pay, had not this legacy been madew 
her—that the present plaintiff is only entitled 
to one-fifth of such appraisement, out of whict 
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hat <é which she may. establish, weit 
is ‘with of made for ‘is tu be 


The. testator intended to give legney to his 
aly susceptible of any other: construction 
perhaps he gave more thaw the, ‘disposable part 

of his ‘estate—in that case, the legacy is redu- 
of tig} Pcible to that-part, to wit, 
| Freed, that the judgment be annulled, avoided 
and reversed, and that the cause ‘be remanded 
 ® the district judge, for a re-hearing, with di- 


> Pictions to ascertain whether a legal inventory 


wih | 

title. 

Cher), and appraisement was made at the time: the 
estate came to the hands of the executrix, if not, - 

fis | What was the value of the estate at the time— 

ho | and whether the legacy to the wife does notex+ 

bik ceed the-disposable part of the estate: and: 

the 

jey- 

any, 

to 

led 
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jority the words of his will-do not appear 
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from the court of the seventh strief 
delivered she opinion icf fh 


defendant jis in possession ols 
lands which. was once the property aif 
the plaintiffs now wepreseat, and a 
a sale from the collector of taxes. “File 
is now claimed, on the ground that the sale wap & 
and xqid, as there was no‘ 
ment published in the newspapers, unde 
seotion of ithe.act of 4813, ch. 18, 
Digest, verbo Land, n.6. The former 
of ithe Jand..is tone 
that,at leastithese goeeks public notice he 
of. af dang, for the 
the parish the right of redeeming their 
sold for non-payment of taxes, within a yeat | 
day sthereafier,.on paying the amouat of 7 
said taxes, ‘with interest, at six percentile 
year, with all costs and charges which may 
accrued, and also on indemnifying the pub 


, 
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of taxes give two mouths public 

ice in a French and English newspaper at New- Scr 
Orleans, besides in the parish, for . 
the of time jn the most. 


“the of. the.aet of 1814, ch. at, 


Digést, verbo Land, 10, provides 
that, before collection, proceed ‘under the 18th 


section of the act of 1813, to any sale, they 
give one month public notice thereof, 


ution: manner prescribed by the said act.” 


only alteration wrought as to the 

J ising of lands, to be sold for the non-payment — 
2 ad taxes, by. the act of 1813, is anextension,in 
Oprtain cases, of the time, viz. from three weeks 
one month—the mode ‘of advertising is not 
notice is the expression used. 


Pik both ‘acts. Printed advertisements: in 


pMinselves of the right of redemption. 


4 and advertising ‘in the next public place 

OP ih the parish, are only reqaired after a sale of © 
of residing in‘ the parish, in 
| to chable them with more ‘facility to avail 


of the coftedtot to’ in 


does not affect the sale—and if. 


the ptaititifts wish to avail themselves of a right 


redemption, they inust comply with’the re- 
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Bos. ‘istrict court in avoididg theag 
ti is, therefore, ordered, adjudged and degremm 
the judgment be annuiled, avoided and 
versed, and that the plaintiffs pay 
courts. But nothing herein said’ is to 


APPEAL the court of the sixth 
Douisians. Porter, for the defendants. This 1s 


fon, in which the property of the late 


bald Phillips, of the parish of - ‘Rapidey & 
claimed, by two different classes of heiredy || 
the appellant, Thomas Phillips, who is thea 
ther_of the deceased, the nearest relation 
collateral. line, an alien, and subject of the ing | 
Great-Britain and Ireland, on the one bigs! 
and by James Rogers and others, appellees 

the other, who are admitted to be citizens.of 


United States, and the nearest calls te | 


and. appellant af 


: 


3 
a win ior the anus. 
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tal below’ gave-fudgwent, 
Withe heirs, citizens of the United Stated’ 
yeatesthts, aiid to ‘ 
fin how to We décided on 
to ‘the ‘rights ofthe patties 
We have Fecoursé to thost 


ux | 
take’ property tai 
‘whdvd ‘authority decisive, fe 
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i 
at. and almost every other in 
bain, 


‘Nobody denies nics thet the droit exe 
established. in. France, and in the'nei 
kingdoms, ‘and indeed: among, | 


es 


prohibitien to real and 
Neighboring, nations did the like, and. 
was. established through 
-  Denigart, 517, Aubaine.- .. 
authorities, entitled, as they. are, 
Highest respec, prove-how univepsally. the 


¥ 
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d’aubaine as it is. wn to ua, 
4 
- the law in Spain... 
of vives, oP causé. 
Gar: 


ay other person, ct for ay iy 


donation made to.any alien, out of our 
kingdom, vof any ‘city, town, castle or heredita- 
ment, shall not ‘be valid. 44 Theatro delade- 


“patent, in the form of an edict, of 


of the kings of Spain and the two 
Aictlies shall ‘not be deemed -aubains in France, 
thé’ French im Spait, the Sicilies,; and 


abolished, ds to every kin 


authorities establish the doctrine for 
Whichthey: contend, If such principle’had 
common to both Brance and ‘Spain,’ it 


£762, recorded in the parliament of Paris; 
September following, provide 


that, for this purpose, the 
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old; Spain, to, call on, the, appellant, to prove i 
exception. in respect. to.her American, 


provides ..for , abolighing:. the... dreity 
through the. whole.extent of the, Spanish 
_archys Noy ifitdid not exist through 
extent of the monarchy, why, provide fama 


ferent from the laws of old:Spain on, this he 
gulations of the mother. country, andi, 

them, We find that.f are. 
from, settling in, the. colonies, . | 
afterwards:made in Yaver of, those. who. 
tain, a; special licence, andjsubsequently, we 
gente las Indias, 27, 9 


it 
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ved 


in testament, are, bound to deliver the 
it to. persons: who. dwell in-one 
ofthese kingdoms, shall; be.bound, &c. Leyes 


systems placed) beyond, a donbt, ‘by 

extract. We order, and command) oun 

with proper documents, present themselves; 

collect :the estate of:any, person, dying. in. the. 

Pies; it. may. be. decreed;to them, they: not Pe 
yThese. provisions were ‘well tat 
colonies, and- accordingly: we flads 


iin conformity thereto, provided, 
the:grantee, may:leave themtechiss 


executors, heiraand holders-of 
of deceased. persons, who, in,ohedience: 


to, extend.-tn their. ‘in 
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bas no.suck heir in:the:conntry, 
unless. sueh heip shall resol jlve:to come. 


conditions, Laws: U: 8643, n. The 

fendants feel that they ‘could’ add: much 


nor, ‘as it lias been’ ‘anid, is 
hardship in this, théir’ principles are 
the doctrine of reciprocity. Ar 
‘United States at this day codld not 

lands ‘by inheritanée the country whem 
appellant’ resides 5° why *then. should “a 

of the king of have such Pe 

quoted: by the -plaintiit 
the Recopilicion de las Indias, by no 
troy the doctriue which we ‘contend :for.* Tht 

 feand sin tit. 275: law 31 33) provide 
for foreigners naturalized by twenty: years 
of them holding immovenble: 


~ 


i 
are merely referred to’ Rogers* 
‘80: ‘Or isiana,.0 r tne the 
ity were, @.case as.’ 
for deeision, then ‘much more 
“when the law ‘they: tod 
: 


born .inSpain-or, the, Indies, and say 
~with this residence and certain other: for- 
malities, letters. of paguralization shall_be given. 
But Philip, the ancestor, here was 
situation either by residence or marriage 
before the,court.. The principle cgn- 
ip;the law rogd from the-same qvogk, db. 
2%, law, 82, sypports the right of the ap- 
It provides that those who may have 
important. services to the - ‘monarchy, 


ich, proves. the principle for which. wecol- 

3 the-law was, as they insist, wee 

pave been, the necessity for particular. 

Povision in favor, of those who rendered. impor- 

services in fayor-of the monarchy? In re: 

to what is stated. by Bolanzano, i in “his 

 Indiang, it is sufficient to say, that, 

Bin. direct opposition to the positive: laws 

fat the heir, ‘who is a foreigner, no'right 
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ml) he naturalized and enjoy. several j jmpor- 4 
pebvileges. What.is this but an‘exception 
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this subject, it is ‘presumed, theté- 
little doubt. The rotten ts consi ered 
did fot existthe court 


2 


in to-inherit..> Tht taw 

tice hitmy unless ‘to’ reject” his. 
“presents himself in charteter of helt. 
other. collatérale: nearer” im cotta 
gainity ekisting, take the property. 
Provides that, in deféet uf 
or of surviving ‘hidbaud 
natural: children, the: | 

Yongs to the territory?” Civil Colle, fod, | 

‘does exist eit, as” 
telatiotis the Unita States, ¢ 


Minit’ cainot “recover, and that the disteledt 
error, excbpt in: decreeing'to 


the intestate died possessed. From, the 
teferted to in this of 
the! defelidints rest theif lain bnecess,. it 
appears that a foreigner ‘cannot inherit’ 
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| Wr therefore hoped, wil be rendered in favor of Wa 

de appellees, for the whole ainount of the 

| of which A. died , 

Workntun, for the “The sole ques: 

1 tion in this'case is, whether ‘an alien can inherit 

Minoveable property in the state of Louisiana’? 
- When this question was first /proposed to mé, 

4 i conceived ‘that it was at ‘once decided by"the 

provisions of our civil code. A different opiti« — 

jon being strertuously tiaititained by lawyers'of 

great talents and learning, a full 

of the subjett becomes necessary. 

Our adversaries have probably: been misled 

"by uct attending to the differeiice betweén the 
Mprinciple which’ prevailed in*the‘free states of 

Wotiquity, and the modern principle, as recog: 

tized throughout the civilized World, 

rights of foreigners. 

Autiently, it was an established maxim of jus 

q Hibprudence, as well as of politiés, that foreign. 

were entitled to’ nothing, except in vistue ‘of 

treatf, or ‘wpositive law.’ From every 

not thuscbiteeded © or to them, they 

Weré hed ‘to’ be absolutely excluded. You 

tight lewfally make war upon all*those: foreign 

‘states; with which you had not entered intod 

of peace. So generally was this 
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ue CASES IN THE SUPREME.COURT 
ple known and.established, that the grates 
all, moral, philosophers, Aristotle, treats of 
racy, or.as we-should term it, privateeringy! 
an usual and lawful calling. 
‘The Greek republics, from which Rome jg ' 
"believed to. have received the elements of 
jurisprudence, were extremely jealous, anderen | 
“what, we should. deem illiberal, as to the pag. 
cipation of their civic rights.. In Athens, jt | 
deed, during the infancy and early growihoi® 
the state, we are told by Thucidides, book 4} 
Introduction, that many. of those who were 
driven from the other parts of Greece, by wa | 
or sedition, betook themselves to the Atheniagg 
for secure refuge, and, as they obtained the pe 4 
wjleges of citizens, continped to enlarge that | 
city with fyesh accession of .inhabitants, ig} 
tituch ‘that at last Altica, being insufficient @ 
support the humber, they sent oyer colonies inp 
Tonia. But this wise and liberal policy. ceased] 
with the necessity which had occasionedyitg 7 
adoption. The: political laws of Athens 
specting foreigners, were, soon assimilated with 
those of. the other. Grecia, states, Not aly 
the right of voting, in their assemblies, and «| 
| holding posts of trust and honor, but ‘the right | q 
we wes of purchasing or inheriting immoveable pro- 
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‘dnd bven the right" of Tegal. residence; West 
ete’ withheld” from all, "except their own 
@owed as a Sreat ‘favor and’ special privilege. 


a Guch exclusions ought not to. surprise us, when 
ber | we consider thé nature of the governments a 


 fnostof those celebrated states. - Those ‘govern’ 
ments’were democratiés, in the strict Sense of 
word. All the great,” the’ gratifying ‘and 
® seducing powers of ‘sovereiguty were exercised 
by their citizens in théir own proper persons— 


ey 


bias | their political rights were not confined to abus- 
ing magistrate, bawling at an election, or 
ie: throwing a piece of papytus or an oyster. shell | 
Di Pinto an urn: they raised fleets and armies— 
that they appointéd and removed generals and ad- 
| flirals—they ‘made and peace,~at their 
Pleastire—they weree addressed, courted and 
to their very teeth, not merely by their 
ned own winisters' and orators, but bythe represen- 
its 1 talives of the greatest kings, and the ambassa- 
of the most powerful rations. No’wonder 
it @ then that they were so parsimonious in the par- 
ficipation-of such flattering privileges: A citi- 
of Athens—the queef of a thousand cities 
ight ‘be *tonsidered as “great a ‘persdriage, in 
‘those days, ds a small German prince’ would be 


Fit ovr own, and he was équally proud of his 
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 provoked--while the imperial banditti, ¢ 


of participating in the saored rites of the 


CASES SUPREME COUR 


dignity, and importance. ‘The Romans, 
not, less disposed than the people of, Gre 
monopolize. their. ciyil and. political. rights, 
the infancy, of their state, necessity made, 
also liberal of naturalization... While. 
dreaded the vengeance which their outrages he ie 


to subdue the world, were .yet, few..in numba 
and struggling for exigtence, they. freely adnity tif 
ted. the natives of every country, and the alee jus 
bers of every gang, to partake of their dangemiy 
and their booty. , But by. the time they, adap 
from Greece the laws of the twelve, tables, tha: 
adopted also the excluding policy of the 
repyblics. To the Roman. citizens, belougiame 
exclusively, the right of, yoting in the djfimia 
agsemblies of the, people, the right of holla 
the public offices of the commonwealth, themgam 


the, rights of intermarriage with Romana 
zen, of high parental authority, of 
testament, and of succeeding to an inheritiiaa 

. The exclusion of foreigners from the righhonm 
making a will, and of inheriting 
often, aljnded to, and seems to have been gene 
ally taken for granted, during.the period of fill 
Roman yepnblic, ‘and for a 
after the establishment, of the Imperial goyeuieg 
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OR THR STATE OF LOUISIANA: 

And ‘yet this: exclusion’ did’ not arisé West District. 

fiom positive law,.but- from the exclading 

> which’ Ihave already mentioned, of 
ike ancient jurisprudence ; that no civic rights Rousns & 

be claimed.or exercised, but by those to 

whom they were positively and specifically’ 

granted. Cicero tells us that Peregrini'vel 

advene & liospitesnon sunt cives ; nec testamen- 

habent ; nec est eorum testamentum 

justin, quia non sunt indigene ; sunt extranet, 

Wicti quasi alibi nati”? Lib. 2, de officiie. 

like what is unhandsomely and 

pubgallantly called the ladies reason : foreignera 

‘make a will, because’ they are’ foreign> 

the true reason was because the making of 

was-held to-be a civil, and not .a’natural 

right, and that there was no positive law of 

Rome aithorizing foreigners to exercise that 

P right. ‘There are laws, indeed, from which their 

} exclusion from the-exercise of that right, as‘well 

9a from the right of inheritance, is spoken of, ot 

ibisieaid, Solemus dicere, media tempora now 

ut puta civis Romanus heres scriptus, 

vivo testatore fuctus peregrinas, mox civitatem 

Bomanam pervenit, media tempora non nocent.? 

28;5; Again,’ in. the same 
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et aqua & igni interdictum est, hereil 


CASES IN THE SUPREME COUT. 


The same doctrine is stiil 
piged ‘in: the code, lib.6, tit. + 
is in these words: “ Qui deportantur, vif 
des.scribantur, tanquam peregrini, capere am 
possunt ; sed hereditas in en causé est; tw 


esse, si scripti heredes non Suissent. Thai 
stood the Imperial law, in the ‘time of Tila all 
. @Elius Antoninus; and so many suppoig 


remained to the end. Bat, on continuing team 
amine the body of the law itself, we shall fof 
that a total change in the system of excl 
last took place. ‘The law tv which 1 a 
as follows: “ Omnes. peregrini, et 
bere hospitenter ubi voluerint. ‘Et hospitati 
testari voluerint, de.rebus suis liberam 
habeant facultatem, quorum 
eussa servetur. Si vero intestati. 
ad hospitem nihil perveniet-' Sed bona 

per manus episcopi loci, si potest, 

tradantur, vel in pias causas erogentur Gm Q 
6, 59,40. In anthent. nov. de stat. et consul 
be permitted to all foreigner 
strangeraio bodge freely where,they shall 
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oF THE STATE OF LOUISIANA. 
wish to makea testament, let West. Dist 
them have the y of disposing of their pro- 


and let theie will in this respect be in- 
violably” observed. If they die intestate, ‘no 
part of their succession. sball, belong to their 
hosts but their property shall be delivered up 
ihe by the bishop of the place to their heirs, or if — 
this cannot be done, it shall 
Tie This law, it is true, 
Tie alow aliens to inherit the property of Roman 
citizens. Heineccius, on the Roman 
law, n. 538.) But this, as we shall 
gyre, is not at all material to our case. That is 
| erly provided for by the Spanish law and our 
_statutes.—The final subversion of the Ro- 
@ pan empire was followed by a new. aud extra- 
| udinary order of things, among the states that 
grey out of its ruins. The feudal system, in a 
word, was generally established throughout Eu- 
‘The rade legislators and conquerors of 
some tae north knew uot how to reward their follow-~ 
secure their conquests, otherwise than by: 
1, (oy dividing the conquered lands and people among 
nsueh, them, on the tenure of allegiance and military 
ervice. Landed property was thus erected in-: 
political benefice: though bestowed in. gen- 
think ] @al.as a reward for services rendeted to the: 
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16 “CASESIN THE SUPREME COURT 


West. District Gener, its profits’ and advantages 
considered’ as’ the wages of an office, for the 4 
performance of which allegiance’was indigggl 

bly requisite.: It followed, of course, 

one could lawfully hold land, unless heme 
qualified to hold the office of whict it tag 
salary, and the duties of which that.limiaps | 
given to enabie him to fulfil : and hencesalitis 
were prohibited: from acquiring, either byge 
chase, gift or inheritance, that species ofp 
perty. Thos the excluding: principle ofa 
Greek and Roman republics, was 
most of the half barbarous ee ote 
middie age. 
Yet were there many to 
of exclusion. Aliens were often permitted t6 
acquire fiefs, provided they took the caliente 


delity to the Suzerain. In some of the seal. 
_ ern states of Europe there was much of thelad 
which'was not held by feubal ténure, 


tinued allodial. In Spain, particularly, theRe | 
map law maintained under the governmental |” 


her Gothic invaders, a divided empiré-wi 
their feudal codes ; a fact which is apparéal i 
most of the titles of the Partidas, and which 
gate. 
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first be proper to dispose of some,of these 
|| forward. the opposite 
S| andignified: with the name, of autho- Roouns 
| Encyelopedic Francaise, they tell. 
| jdeclares, that Vewample des peuples anciensy 
| dedroit:d’aubaine gest introduit dans la France, 
| toutes-les contrées de V Europe.” 
| cite Denisartis 
| bientot le droit @aubuine fut.etabli 
eniversellement en Europé ;”’—and D’ Agues- 
| eau, who remarks, “ personne ne revogue en 
| que le droit d’aubaine ne soit etablijen 
rile ygcomme dans les: royaumes voiains et 
| Wane laplupart des nations policées:” 
| such notices as these deserving of 
Mail. | tion, when the question conceras not foreign. 
but laws which are, or lately were, the 
dawstiof this: country ? What would be said.in 
| diexsupreme court -of thé United States,.or in: 
| Westminster Hall, if things like these were ofs 
wih | fered as‘ legal atthorities—if, on a. doubtful 
at in ‘point of law, er an ‘obscure act.of con- 
“gress, the advocates. were. to refer. to the com- 
GE | Gitntions of Dr.-Rees.or Dr. Brewster, instead 
ofithé. great: luminaries of our jurisprudence ? 
of hint who, en 
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1618: 


West tiow of ‘French Jaws, or French usages, 


quote the ‘foul-mouthed Jedediah Morsey 
asseris.in his work, entitled The American: 


& versal Geography, p. 205, (edition of 1912, | 
Bench, as a, nation, are at present, by the: 
confession even of'sober and | 


false and faithless, revengeful and 


“The law of divorce has rendered marriags thd. 
mere cover for -prostitution—and: France 
‘sents .at this. moment the’ Picture of one great 


commen brothel, in which: every. variety of lewd. 
ness is: indulged, - without: shame and. without 


restraint.” Even the French Encyclopediasig 
stained with some gross errors, when it 
of foreign nations.’ In fact, ‘almost allay 
especially those’ of the popalar sort; thatiet 


of ‘the laws, matiners or customs of 


countries, are strongly characterized by: the 


charitableness, hatred and malice which the 
people of different nations seem so fondiof qr 
tertaining for each ‘other. As to the opitionol 
D’ Aguessean, it is so guarded and restricted 44 
to be of no use to those who offer it; if D’Agues 
scan: any authelily. 
jurisconsult. 

Reference is ‘made to cebtain letters 


‘which “recite treaty «made between France 


~ 
é 
} 
i 
H 
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@aubaine should not operate’ in ithe Wve Dig, 
with respect to the subjects of the other. 
can by: no means admit the, inference 

HED droit @aubaine did not-exist to the same extent 
countries, there would have beew'no oc- 
FT easion to provide that it should be abolished in 

future. Stipulations of this kind 
treatics “are almost always wade mutually 

and reciprocally between the high contracting 
ewd, | patties, for the following obvious reasons" 
} © 4. Because this reciprocity is deemed: more 
suitable ‘to the “dignity of ‘those parties, than if 
of them only were to engage to-do or not 
do any thing, while the otherparty wore left 
as hé might think fit. ‘Phis*last 
“Would be-what is termed an‘unequal, and, there- 
fete, to one of the parties, a degrading treaty. 
: Big, Bocuse, on the principles of that univer- 

} wl law, which furnishes the rules fur interpret-_ 
ing tréiities, as well as all other contracts, every 

or’stipulation should ‘have'some lawful 
Ghisideration to’support it. 

8. Because such stipulations bind the paities 
| to preserve those laws which otherwise they 

ight’alter or repeal, at their pleasure.” 
} © ‘the treaty in’ qtestion, ‘the stipulation on 
of Spain, would 
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Distt from establishing any droit @aubaine, 


"of violating solemn trot. 
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Frenchmen, if he were even disposedtodall 


‘A reference to;many of. our own, public; 


ties will shew the absurdity of our 
argument on this point.. In the treaty betwems 
the United States and’ Prussia, it is stipulated) 
art. 9, (vid. laws of the UnitedStates, vol 
p- 249, Colvin’s edition) that “ the ancientanie 
barbarous .right to. wrecks of the sea, shalbiee 


entirely abolished, with respect to the subjects 


or citizens of the two contracting parties.”? Aad 
yet, who ever heard of such a right existing) 


these United States? In the next article ofthe 


game treaty it is provided, that 


or subjects of each party, shall have power® - 


dispose of their personal goods withinhe je 


risdiction of the other by testament, donationgr | 


otherwise.” According to the counsel’aessat 


dng, it might hence. be inferred, that the deat 4 
@aubaine operated in the United 
respect to personal property—the 


In our treaty with Spain, att, it 
lated that «in all cases of seizure, detention 


i 
| 
if 
j 
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any, citizeit or subject of the one party, 
within the jurisdiction of the other, the same ~~) 
shall. be made and prosecuted by order and au- 

thority,.of law only.” ‘Who ever heard that.a 


Spaniard was ever tiable, in the United States, 


io be arrested for debts .or offences, otherwise 
than by orderand authority of jaw? Multitudes 
7 ofsuch passages might be cited from such.com, — 
| jacts:between governments, of different kinds, 
having different codes of laws, and differs 
} ent usages, to prove the fallacy of the corrollary 
} drawn from the treaty adduced by the counsel, 
> Let-us now, inquire what the Spanish law is, 
important subject, not from the.compila- 
fons of foreign ignorance or jealousy,.but from 
} the code of; Spain itself; not from Elizondo, 
} gor Frebrero, nor the Theairo de la Legislacion, 
bat from the Partidas, the Recopilacion, and 
the Autos Accordados; the uncorrupted foun, — 
tains ofthe Spanish law. It.is ordained, Par- 

] ida; 6, tit. 8, 1, 2, that any person whatever — 

| may.be. instituted an heir, who is not prohibited 
bylaw from being so, E brevemente deximos, 
} que todo ome, a quien non es defendido por las. 
} deyes.deste nuestra libro, quier-sea libre. o siervo, 
puede ser establecido.por heredero de otri,”” &c. 
} “We say, briefly, that every man, to whom if 
forbidden: by the laws of this.book, whg 
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West. he be a freeman or'a slave, maybe 

‘tuted as the heir of andéther.” Ta ithe 
Pavers law ‘of the same book and ‘title ‘of ‘the 

Tron ae éode, twelve classes or descriptions of 

are enuuierated, who may not inherit,” 


ers are not among the number. 


~ The 4th Partida, tit. Ath; law 2d; enumen 
the various modes of acquiring material th 
Among these, the 6th mode is by tnheritqam is 


Ea sexta, por'heredamiento. Part; 6; ti 
law 43, declares ‘and specifies the’ description | 
of persons who may not mike testament 
reigners are-not among the number. 
4, 30. peregrinos tienen libre facia 
hacer testamento, &c. Compendio) 


to. 


er 


td 


The succeeding law of the same*titte, 
the duty of the diocesan his a 


take care of the property of ‘strangers aide 


grims, for their heirs, and to write to thelial ; 


they may come or send for such property, ‘hdd 
if the heir neglect to confe or send for it, Hem 
be employed'in pious uses. 
faken from the aythentic, already quoted,’ 


hes 


- 


But, ‘were ‘there no | 


These 


tions. of this extraordinary ‘liberality of 


- 


‘Spanish law towards strangers: and 
‘Pere were : and the court shall see the 
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and by, Henry IV. im the cortes of 
Gove, thé@t no donation made by the sovereign 
other king or kingdom, or to any foreign-. 
Mb ef Whatever, of any city, castle or reyal juris- 
diction, should be. valid. This: law, quoted by: 
the adverse party, from the Theatro Universal, 
@recited very fully, and re-enacted, or confirm- 
time by the 1st law, tit. 40, libs 5, of the new: 
Boopilation, which is, J. 6, tit. 6, book 3, of the: 
Wiest recopilation of 1805+ The-second: law. 
the same book: and: title, goes much further. 
dente, declaramos dar ni hacer merced & ey, 
Gt otro Pereona ewtrana de fuera de estos — 
de ni-villas, ni castillos; ni 
Plager, tierrainivheredamiento, ni islas de nues- 
nj perwmitir ni dar tugarque. 
fo'y palabra reak: y defendemos, ‘que 
| ni algunos'de nuestros subditos:y 
Males no sean osados-de dar ni vender, ni:tra 
car villas ni lugares ni castillos, tierra ni he 
TMamicntos, wi islas de yuestros reynosa rey 
Weaisenor, ni otra persona extrangera de fuera 
| de nuestros reynos, 80: pena de la-nuestra mere: | 
In pursuance: of the preceding law; 


of Tt was enacted: by Dom West. District’ 
EX..law tit. 27, Ordenamiento de 


oF THE STATE OF LOUISIANA. 
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West District: We that we will nob-give, nor 


given, te any king or to any foreigner 

ever, any Cities; towns, castles, places, 

crown: and so we: pledge our true eal 

royal word. And? we forbid all’ 

of our natural bofn subjects to give, oF alam 

exchange any towns; places, castles, 

heritances or islands of our kingdoms (6 im 

foreign king, lord or other person, on ni a 

being dealt with according to our pleasuré#™ 

As this is the law principally’ rélied 

the adverse ‘party, have quoted 

length. But, is it not evident, at the 

of this statute, that its great. object is ty 

the rights and seignories of the crown—thid thé 

prohibition of alienation it 

tends only to property: of feudal 

which there belong privileges*-and 

tions. unfit. foram ajien to enjoy er 

The word. itheritance is indeed cused 7‘ 

may remark, that the prohibition is confael@— 

giving, selling or exchanging. Surely 
dinance 80 very- loosely penned, which dott 

not once mention devise, or the right of inkerh | 

tanee, could «never be construed to repeal) | 

“mere implication, as it were, the very solely 

positive and. precise laws have already 
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lows But if eyen such a construction were possible, west. at 
rw ipgould not avail the other party ; for we find, 
gpproceeding 2 little further in this law, that, 
dhongh the alienations in: question to ‘foreigners 
igre forbidden, they. are not void—they only sub- 
very ject the offending persons to a penalty; and: that 
"penalty, which this law leaves at the king’s 
discretion, is fixed precisely by the first of the 
autos accordados, annexed to the title. of. the 
Recopilacion, in which the law itself is con- 
This auto is law 12, tit. 5, “book 4, of 
Novissima Recopilacion, 1 1805—it is'as 
Slows Ordenamos. que qualquier lego y 
pefsong sujeta nuestra jurisdiccion real, 
dopgyen 6 vendieren, 6 en otro qualquier 
cnagenaren por qualquier titulo qual- 
iguier. heredamiento 6 otros bienes raices uni- 
nersidad. 6 colegio, 4 persona 6 personas exéin- 
7 tag que no sean de nuestra jurisdiecion real ni 
syjestus a ella, sean tenidas de pogar, y paguen 
anos la quinta parte del verdadero valor delus. 
nd to idles heredidades, &c. y esto demas de la alea- 
que nos pertenece,” Sc. “We ordain, 
whoever shall give, or ‘sell, or transferin 
other manner or by any title whatsoever, 
inberitance or other real property to.any 
@iversity, college or ‘person, not belonging 
-regal jurisdiction, nor subject to it, shall be: 


y 


CASES IN THE SUPREME coune.. 
“West, District. held to pay to.us the fifth part of the true valngae 
such inheritances or other property; &c. jag 
above the ordinary alcubala.”” So then;the 
On Which our advérsaries confidently 
_ making void all donations and devises of lag ” 
aliens, does in fact, when explained by ti 
auto accordado, fully authorize and. 
donations and devises, on the condition 
the payment of a duty of twenty per cenine im 
ie addition to the ordinary duty on the sales ang J gia 
 dransfer of lands, which, 1 believe, i is only five ye 
per cent. on their full value.. 7 
The appellee next cites ihe laws of 
dies. 2, t. 82, laws 4: and. 46, ai 
laws it is forbidden to deliver up the property | 
of deceased persons to foreiguers : in 
foreigners are not allowed to be. de positagieg a 
curators of the vacant estates of intestaies 4 | c 
provision not unwise or-extraordinary, consider. | 
1 


ing that few foreigners were admitted into 
ish America, and that even of these, but a small) 
number were permitted te carry on commana 
or exercise any lucrative. or. 
But this citation is 
those” who. shave: made it. For it: naturally 
dyaws our attention to the preceding. hw, 


ig 


tem all | form of a testament, which requires to be proved 


Hon by witnesses, or if, beiig a foreigner, he shall, 

a testament, the cognizance of the succes- 

Psion; even though the testator should leave 

fir in these kingdoms, belongs to the ordinary 
© tribunals of justice.” This law, the court will ae 
remark, is regulating the. competency and j juris- 


Biiction of certain courts of justice ; and we find 


inherit : for such is the obvieus construction 
which the word awngue indicates. pro- 


ally de' herencia, donacion, compra, “We 


48) @ declare, with respect to the teal property which 
Lreigners must hold, in order'to be qualified to 


gue muriere deware memoria | en forma wins 
yamento, que se ha de verificar con testigos,” 
the ‘gendo extrangero, hiciere testamento, ‘gungue 
herederos en estos reynos, toca el conoct- & 
de ellos a la justicia ordinaria.” 

by thi if the deceased shall leave any’ | memorial in the 


it recognizes, matter of notoriety, the 
; hight of foreigners to make wills, and the right by 
ja their heirs, in or out of the Spanish kingdoms, — 


vision of the 32d law, title 27, ninth book, of = 
same code, is yet niore completely decisive 
in our favor.—VY declaramos por lo que toca 
de'tener bienes raices los estrangeros para 
tdquirir naturalexa, &c.—Que sea en cantidad — 
te quatro mil ducados proprios, 6 adguitidos por 
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(CASES: IN THE. SUPREME count 
West, naturalization, ‘that it ‘must be of. 


of four thousand ducats, whether. origin 

their own, or acquired by way of i 

an. “donation, purchase,” &c: Beyond thies al | 

can be required. To prove that the Spat 
of inheritance continued,” as I haveishew 

the Partidas andthe news te 

pilacion, I refer the court to the professor, th 


Sala’s Illustration de Derecho, vol. 
- 49 & 148 ; and to another institutory work 
Asso and Manuel, p. 23. The first of 
is one of the best of its kind, that 
Tt was published—at least my 
1803, . Asso and Manuel’s book: Appears 
uf ed in 1805. Thi is of inferior merit to the othe 
but neither of them could be mistaken, 
bgahies so important and well known as en 
inheritance. 
_ To satisfy the court still farther on 1 this 
‘refer. them to the Movissima 
‘published. in 1805, in which are inca 
all the cedulas, pragmaticas, decrees, laws 
ordinances, of a-general nature, which had 
promulgated up to the year 1804. 
6, val. 2, p. 165, of this comprehensive 
gest of Spanish statutory law, will be found ve | 
rious provisions respecting foreigners, none‘ 
whith darogate, in. ithe least 
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@ THE STATE oF LOUISIANA: 

| 4 One of the laws, the second of: this woe Dine 

coutains this extraordinary provisy, which 
{he liberality of former laws had perhaps 
qequisite—that English and ‘Irish Catholics: Road 
ghould not enjoy in Spain any other privileges 

‘8 than those of the native Spaniards. What re- 
fections must such a law excite in the minds. of 
the Catholics of Great Britain and ‘Ireland, 
who have been fighting the battles of a govern- 

that rewards them for their services with 

The regulatious of governor Gayoso, for the 

allotment of lands, are referred to and relied 

by. our adversaries. W inquiring 

Whether: the Spanish governors: of Lovisiana 

vere invested with legislative authority, it will 

The sufficient, in the. present instance, - to. shew 

Abat the regulations in question do-not contain 

1 ay thing subversive of the Spanish law, as 

stated it to be. When donations aremade, 

Ge'donor may annex to them whatever reason-— 

conditions he thinks: fit. ‘The lands ‘to 

‘hea which alone Gayoso’s regulations were applica- 

ible, were granted gratuitously: by the govern- 

re inent.- ment. There was. nothing then illegal 

d ve asonable in prescribing the mode or conditions 

which those lands might be disposed of: by 

f the | j he did not Tike those condi 


; 


the Spanish law were conformable w 
regulations, why was it deemed necessary: 
state it in them? Those regulations are 
special, not a general, nature. They had 


was intended by them to deviate or derogal| 7 


. crops, on the tenth part of his lands, whiehishall % 
limit the grantee’s right of selling, as wellas 


‘shall in no event go to an heir who is not of the” : 
country, the counsel infers that, by the 
Spain, vo alien can inherit any land whatever: 


IN THE SUPREME COURT 7 


to do with the law of inheritance, tha i 
with the law of purchase and. sale, unlem it 


from the established law. And that sucle wag 9 
their intention and object is obvious: ftom ties 
first part of the article, (the 15th,) from 
the opposite party have quoted such an extract | 
as they thought would suit them. The wonee 
of that part of the article I refer to, are theses — 
He (the grantee) shall not possess the rightty 
sell his lands, until he shall have produced tires” 


ee 


be well cultivated.” See Laws of the United : 
States, vol. 4, p. The regulations, 


the right of devising his property. . From ti] 
ordinance that the particular lands in question” 


By the same kind of logic, it would follow; from 
those regulations, that no one, (foreigner or cil 4 
zen,) could, by the Spanish law, sell-his 


: 26) ; 
i 
: 
| 
- 
i 


_ 


Oct. 1818. 


Solanzano, in. his Politica Indiana, recom- 
| meods the adoption of the droit daubaine, so. & 


that foreigners may no longer inherit the property 
ibe native subjects of Spain.. But the authori- 


writer.is objected to—I do not rely up- 


themseives, not upon any commentators 
Commentators may be advantage- 


want it. J rely upon the codes and sta- 


Pauly: consulted when the interpretation of a = 


is doubtful; but when the law is as clear 
pw take that of the present case to be, no com- 


| » That the law of inheritance was as I have 


d it to be, in Louisiana, during the time 
)colony continued under the dominion of 


Hiptin; isa fact of general notoriety, » fact for 


Pike truth of which I can appeal particularly to 


fons of the members of this honorable court, judge ~ 


PDebigny. Foreigners various countries, 


S}were allowed to dispose of their property by 
Vill, and to inherit property here. 


list time 1 ever knew their rights in this respect 
denied or questioned. If the general law 
PM Spain were as the other party misrepre-— 
mat it, tae long-established and uninterrupted 
tutom of Louisians would modify that law in 
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West. District. this country. Custom” is the: un- 
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CASES IN THE 


used for a long time. Part. 1, 2, 4, It; 
Pairs be absurd, nor contrary to natural righ 
common welfare, nor be introduced) # 
Custom. is the interpreter of the: 
the‘ancient law, if it is. generals bali 
it is special, it corrects the law only in thea th 
“in which it.is observed, if the sovereign 
of it, and: does not oppose it for the space 


cient castom.is o 


en 
ple 


at 


tenvortwenty years. Part. 4, 2, 5 and 6, Tha} fo 
“in the digest de Legibus. D. 1, 3, 32: 
rved with reason as 
is called the customary law. . For, 


the laws are binding upon us only fromm 
being received by the opinion and. conse 


Rome, or ‘of Spain, -or of the late: provinet: 4 
Louisiana, the point now in dispute is 
completely in our favor, by the provisional 
the civil cede.of' the commonwealth of Louisa 
This thes well non. 


laws. may” 


¥ 


‘ the nation, that.which the people have approved. | 
of, though un-written, should be binding 
all... And it is, therefore,.rightly established 
be abrogated, not only: ‘bythe 
will of the: legislator, but also by disusejap 
proved. of by the tacit consent. of the 4 


But, whatever may be the law of 


0 
if 


be, 
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THE STATE OF LOUISIANA. 
greater part, a transcript from the Code Mapo- West 
tM Yon, or, as it is now termed, Le Code Civil 
S85 Francois. ‘To understand our code thoroughly, 
[NE so must often investigate the French law as it 


4 good before the revolution; and ‘we must then 
compare the two codes together, to see how far 


District, 
Oct. 1818. | 


Paws 
08. 


Roozns & ar: 


place} they agree, and wherein differ from each 


| The droit Dikelie. it is certain, was in full 

. E force in France, until the fall of the old mon- 
IP grchy. It was abrogated by the decrees of the 
gonstituent assembly, in 1'790, and 17914; and 


lt the second chapter of the 4st title of the 8d book 


£ ofthe Napoleon code. This chapter, though it : 


pace 
Thiy 
Any 
law; 
ISMN those decrees were confirmed substantially by © 
mm their 
entitled, Des qualites requise pour succéder, 
Upon 


apa wats chiefly of those who may not succeed, or 
ie inherit; it being, of course well understood, 
We) conformably to the great principle of jurispru- 
Gat dence established throughout Christendom, that 
lens. @ every one may inherit who is not expressly pro- 


9 hibited or excluded from the right of inheriting, 


first article. of this chapter—the 725th arti- 


a de of the code, ordains that, «to succeed, it is 


Vinee 
Gils necessary to be in existence at the moment of 
™ opening the succession.—T hose, -therefore, are 


facapable of succeeding—1. He who is not con-— 


j 
laws 
but 
far. 
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Panes These few exceptions, would, on the 
ax. known principle I have just stated, leave 
- right of inheriting property in France open ty 
persons of every country, color and cast.) Big 


and in the manner in which a Frenchman might 


the country of that foreigner, conformably to tit 


West Dutict celved—2. ‘The infant born incapable of lie 


the framers of the Napoleon code, on mata 1 
flection, were of opinion that this absolute, an * 
qualified confimation of the repeal of the dime 
‘@aubaine, was neither just nor politic, 
ing that that odious law of exclusion still qhem 
sisted, with more or less of atrocity, in manpage 
the nations of the world. Why should a fmm 
eigner be permitted to inherit property in | 
‘France, when a Frenchman could inherit foley 
ing in that foreigner’s country? France wasme, 
like America, in want of population, nor 
she an acre of land to spare. For this rea 
the 726th article was introduced; by whichit » 
_was provided that “a foreigner is admitted 
succeed to the property which his relation @ 
whether a foreigner or a’Frenchman, possess 
in the territory of the empire, only in the cay 


dispositions of the 14th article « of the title@ 
the enjoyment and privation of civil rights” 


3.—He whio is dead in law, (mort civilemenf, 


sh 
of 


succeed to his relation possessing property i q 


OF THE STATE OF LOUISIANA. 


Se The 44th article thus referred to, enacts. that west. District. 
«every foreigner shall enjoy in France the 

came civil rights as those which are, OF which 
be allowed to Frenchmen py the treaties 
of the nation to which that foreigner shall be- 

1 long.’”’—By ‘these articles we see that no for- 


eigner can inherit any property in France, un- 


| less in virtue of a treaty which would allow a 
® Frenchman to inherit the same kind of proper- 
7 ty in that foreigner’s country. Such is the con- 
™ struction given to those articles by the best 
@ French commentators, and by the French tribu- 
© vals. Without these two articles, the old droit 
| @aubaine would have remained. completely — 
abolished in France. Now, neither of these 
‘two articles, nor any thing like either of them, 
@ appears in our civil code; while its general 
@ provisions on the qualifications requisite for in- 
® heriting are still more clear and strong than 
@ those of the French code. Our code proclaims — 
fp. 158, art. 64) that “all free persons, even 
the minor pupil, the lunatic, and the like, 
transmit their estates ab intestat, and. inherit 
| from others. Slaves aloae are: incapable of 
either.” legislature do not,’like the’ fram- 
} es of other codes, give us a mere negative de- _ 
7 laration of those who may not transmit their 
‘states, or inherit, the property of others, and 
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West. District. leave us to the inference which our juvisprad 


dence would thence draw in favor of ally 
were not thus specifically excluded: but tig 


Roczns & a. do affirmatively and most positively enact that | 


all free persons may transmit and inherit estaigg 


- without making any distinction whatever ag ts | 
the kinds of property, whether real or 


al, moveable or immoveable, of which such. 
estates may consist. If the droit daubaine, 


any thing like it, existed in this country pram 
ous to the promulgation of our civil code, imag: 
not possible for any legislative art, care, orp 
vidence to have destroyed that droit <a 1 


more completely and effectually than our at 
code has thus done. 

The omission, in the redaction of that dap 
ter of our civil code which establishes i 
of inheritance, of those articles of the Freak | 
code which, in a certain degree, fevived i 
droit d’aubaine in France, was evidently te) 
result of design and deliberation. Our 


ture, guided by the principles of a policy equi’ a 


ly wise, liberal and provident, perceived dem 


ly that the adoption of those excluding articles ; i 
of the code Napoleon, however suitable they 


might be for France, would have been pernite 


ous in Louisiana. Our staple commodity® 1 


land. We want purchasers for this: property, 4 
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THE STATE OF LOUISIANA. 
Irisprys| | and freomen to encrease the strength of our in- West. ert. Distt 
all wig dependent and glorious commonwealth. We 
know by experience that whoever ‘is interested 
® in our soil, will be faithful to our state. Let a Roonas & a 
foreigner, of whatever nation or political sect, 
t'tsi@% however hostile to our country and institutions, 
ETH. be put in possession of a good plantation on the | 
such panks of the Mississippi, and a sense of his — 
own interest, constantly operating on his mind, 
Prevs® will cure him of all his political and national 3 
iG prejudices, however strong and inveterate they 
pts may be. His estate makes him a patriot, 
ybaing) whether he will or no. The attachment he feels 
‘cin } for his property, (and we all know how strong 
ee | that generally is.) will be transferred by an easy 
clip} and inevitable association to the government, 
Hig] and the laws that protect it; and thus he be- — | 
rei] comes of necessity a friend and supporter of or-— | 
der, of justice, of the country. It is no merit 
the for an inhabitant of Louisiana to adhere zealous-. | 
il] ly to its government. In doing so, he only.does 
jal what his own interests and those of his family ce | 
require. ‘To be a traitor to a country in which 
icles : F every freeman may enjoy all that any reason- | 
they) able man can desire, is to be at once both ci 
y is ~The sentiment of interest i is, I conceive, the 
Hy, surest bond by which to attach the native of a | 


iI 
if 
| 
ii 


West, District. one ‘country to the government of another, | : 
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tat is the best, if not the only substitute for a ik 
early, and dear, and cherished associatign 
Roczas & as. Which produce the filial affection of patriotig fio 

and which bind men, as by the force of a 


is identified with their own, they labor in the | 7 


few, temporary or capricious, but continued ait 


and innate passion to counrrv—that bely ved 
and venerated, and adored Being whig po 
imagination elevates to a rank between je 

A large portion of our population musty 


Jong time, be composed of the citizens. of 


states, and the natives of foreign countries, { 
expect from those emigrants the natural, habilaiihs 
patriotism 1 have just spoken of, would be og an 
much, Their attachment to their new county ‘je 
will be best secured by enabling them to beome ' 
deeply, . permanently and self-evidently interes 

ed in its welfare. Perhaps, indeed, the pala 5 
ism which is, on the whole, the most substa® 
tially advantageous-to a community, is that i 


has individual interests for its basis. ‘What 


men perceive that the prosperity of the repullit 


public cause with all the ardor, and energy; 
perseverance of self-love. Their 
not like those of mere unsupported enthusiagay 


uniform. A perfectly disinterested patriot, ili 


t 
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ther, calculating times, might be, West. District. 
for yikes Platonic lover, ‘of very little use tothe 
object of his affections. The government of 
Fouisiana is too wise to rely on the romantic & 
Daly itiachments of her people. The laws of Loui- 

giana, by throwing open widely the doors of 
nthe and inheritance, have furnished to all 
ag free inhabitants, wherever they come from, 

%F the most powerful incentives to useful industry, 

st, ied Pand the most solid and for 
of rational patriotism. 
The judgment of the court below has, per- 
Shaps, beet founded on the law of England—a 
flaw which, as it has been adopted on this sub- 
ei ject i in the other states of the union, ought, it 
@ may have been supposed, to be adopted in Loui- 
[giana also. How that law has come to be so 
established in the United States, ap- 
B pears to me quite unaccountable. The law of 
Eogland, prohibiting aliens from holding real 
property, is founded on the feudal system, to. 
which we have nothing in these states bearing 
neal any resemblance. “Under the feudal system, 
yj ay (B. Comm. 4, 886,) every owner of lands held 
tiem in subjection to some superior or lord; 
ia tom whom or whose ancestors the tenant or 
an) vassal had received them : and there was a mu- 
ty HH tual trust or confidence subsisting between the 


4 
— { ‘ } 


4 


sovereign lord, in opposition to all men, Wilk 
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West, Dati lord and vassal, that the lord should protect i | 


noon) vassal in the enjoyment of the territory he 


granted him; and on the other hand, that 
| Foams ‘& az. vassal should be faithful to the lord, and adel ne 
him against all his enemies. This obligaigy # 
on the part of the vassal was called his fideig) @ 
or fealty; and the oath of fealty was requined 
by the feudal law, to be taken by all tenanig 
to their landlords, which is couched in alingg 
the same terms as our ancient oath of allegiangay 
except that, in the usual oath of fealty, them 
was frequently a saving or exception of the fiiiy 
due to.a superior lord by name, under Whom 
the landlord himself was perhaps only atime 
ant or vassal. But when the acknowledgement 
was made to the absolute superior himselfyho | 
was vassal to no man, it was no longereallel 
the oath of fealty, but the“oath of 
and therein the tenant swore to bear faith to his 


out any saving or exception.’”’? Now, all landsin 
England are supposed held mediatelygn 
immediately from the king. Allegiance tehin= 
which an alien of course cannot owe perm) 

_ nently—is therefore considered a necessary 
lification for holding landed property. bs | ‘ 


there are annexed to the possession of ceraillp 
Kinds. of property, and to | 


{ 

4 

| 

: 

, 
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he ball England, various rights, which an District 


that not propertly exercise. ‘Rhe propriators of ma- 
defeat gors enjoy some of the royal privileges... The 
ion of Arundel Castle was adjudged to Roosus & az. 
idelitay canfer an earldom on its possessor, Selden, 

| Hit. of Hon. b. 2, ec. 9, § 5. The manor of 

entaiglh, Sorivelsby, in Lincolnshire, is held by grand 

almost gerjeanty, on the condition that its lord shall 

oy perform the office of the king’s champion at the — 

, they | coronations. It would be a strange spectacle 

faith | to see a’ French subject, or.an American citizen 
whom revolutionary officer, stppose—prancing in 
ten. | complete armour into Westminster Hall, throw- | 
ing down his gauntlet, and offering'tocombat 
any false‘traitor who should deny the king’s 
called title to the crown. No such rights or duties— 
lance; 20, political rights or duties whatever—are at- 
to his ‘tached to the mere possession of any lands in 
wie | America. To own an estate of a certain extent or 
nda | Value, is.sometimes required to qualify a citizen 
ly forpxercising the right of suffrage, or filling an 
jig} Mmportant office. But the estate, by itself, would 
imi more right or privilege to its possessor, 
ide value. re 
thatthe Jaw, withholding from aliens-the right of 

esting political law, emanatingfrom ii 


| 
‘ 
' 


West. pistrict the feudal constitution of the monacha 
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ator 


realm of England—a law disposing, in Hi colt 


Paruatrs instances, of the fortunes of the citizens ger 


Bodine ai, trary to their express will, or, if they s 


die intestate, otherwise than they might tile 
sonably presumed to have desired —a law, brandy 
ed by public opinion, throughout almost the whale, J 
civilized world—that. this alien law, at whieh ali 
the common sense and moral feelings of mankind: # 
revolt, should have been adepted by most of 
sister states, not one of which have i, 


justification, or excuse for the adoption, any one, 


of the reasons, fictions, or pretences by _ pal 
law, in-England, may be palliated. ©) 

Is there any provision in the constitu 
laws of the United States which forbids aliens). 
or from which it may be inferred that alien 
ought not, to hold or inherit real property? No 
such thing, but: directly the reverse. The te 
deral constitution requires citizenship as/a | 
indispensible qualification for being a mere’ 
of the house of representatives or the senateyar 
for holding the office of president: but doesttt: 
require it in the»jadges: of the supreme comty 
every one of whom might therefore be an aliém | 
The laws of the United States allow aliens a} 
well as citizens to purchase and hold: publie 
lands; and, during the late war, congress be | 
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a stowed a bandsome tract of land upon every W 
goldier; native or foreigner, who enlisted in the 
Hervice of the United States. Can it then be. Pee 
imagined that the constitution or laws of the & At 
Uaited States are in the least repugnant to the 


right of foreigners to inherit landy 


is held. unjust and odious to enforce this: 


alien law of disinherison in Europe, how impo- 
litic:must it be considered in the United States 


these free and liberal republics to which 
foreigners are every day invited by us, in books | 


land newspapers, in speeches and songs and 
publications Of every sort, to repair, as to the 


inviolable asylum of oppressed humanity. In 


nost of these states, aliens may purchase and 


hold land, though they cannot inherit such pro- 


perty, nor transmit it to their alien heirs. Shall 
apretext then be afforded to the envious and ma- 
lignant enemies of our institutions, to insinuate 


}ihat the expectation of escheats js one of the. 
iidtives of our hospitality—that our political 
Sirens are alluring foreigners to our shores for. 
File sake of spoil and plunder? We know how 


ilterly false and groundless such an insinuation 


"Would be; but that will — from 
taking 


Ricisiina, however, stands free from the pos- 
of any such reproach; and she*may ex- 


ms 


est. District. 
‘Oct. 1818. 
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West Biait petty in consequence, to receive a consi leral 


now emigrating from Europe. The. emigngay 
Rootes & at. if they establish. themselves here, need 
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portion of that wealth and industry which g 


prehend that their property will, at theing 7 
escheat to thm state, or descend to some ¢ 
relation, whe may happen to be a citizen of 
Dnited, States. It will be transmitted, ag 
ing to the will of the owner, or if he wala 
will, to his nearest kindred, to.whatever Dating 
_they may belong. The only.case in which 
state can inherit, is, as- the counsel has 
quoted from the civil code, in defect of fg 
relations, or of a surviving husband or wily | 


acknowledged natpral children of the deceased, + 
The code does not say in defect of lawfilalay 
tions, &c. being citizens of the United States 


but generally, of any lawful relations whaler, 


If our code contained nothing onthe 


but this single article, we might fairly infertium 
it that foreigners were not deprived. of the aa 


tural right of inheriting the property of theirg 


lations in this state. 


Although far, very far, from 
preseuting myself in. any other character, that 


as the advocate of the appellant, I yét flatter mye 


self that 1 have stated this case with‘ as 


candour as if I had the honor of being an ae” 
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yeqsor of the court. I have brought forward, or West. Dig District 
noticed, every thing which appeared to me de- oe 
paving of the name of an authority, on either 
ide of this great question a question ‘which 


iavolves, in this one cause, a property worth 
jelween fifty atid sixty thousand dollars, and 


| Which may, and probably will, extend to’ for: 


jones of ten times that amount : asl on summing 
gpind duly considering the whole, I think we 
any feel proud, that there is one commonwealth 
ix the American union whose civil code'ts not 
by that reninant of feudal jealousy, 
barbarism and ‘injustice, which still lingers in. 


} our northern states; and that Louisiana, prima 
} inter pares, stands as honorably distinguished 
“in legislation as in arms. 


» Under these impressions, I confidently ex- 
pect that the judgment of the inferior court will 
be teversed ; atid that the whole estate, real, as 


| wells personal, of the deceased A. Phillips, 


Will be decrééd to belong to his brother, the ap- 


fellant, though a foreigner, in pteference to his 
distant’ relations, “the appellees, who ‘are citi- 


tens of the United States. 


Marri, J. delivered the of the 


The only’ question for the decision of this | court 
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West. Duct is, whether 


is first: to enquire 
ax. may hold real-estate. : 


The. defendant’s counsel contends he mayiagy. 
\He:relies on ff. 28, 5, 6, n. 2, id. 50, 


| shew that aliens could ‘not at Rome 


shews that they could not take by will: Wong | 


bet testamenti factionem activam vet passim 
next endeavours 'to ‘shew’ that the dag 

 Paubaine prevails in Spain’ In this;he 
appear to have succeeded: butif he 
would only shew that an alien may not trams 

property by will or succession: 1) 


8. The Spanish statutes are next reliedty, 


to shew that’ the sale, gift or alienation Ofeilies 
towns, castles, lands or hereditaments, 
mientos, to an alienis prohibited. 
‘The plaintiff’s counsel 
hibition is confined to estates, to which someje 
risdiction er civil-er military: powers 
and produces in favor of this position.a:legiale 
“tive: ‘construction of these laws, which he ifigds 
in the Partidas and. ‘the Nueva Recopilacin — 
and the Leyes de las Indias, On 
and Autos fecordados,, 


Naturalization may be obtained in Spain| | 


acquiring aw inheritance, por 


%, 
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A, 2—by the acquisition,’ Wet, Dai. 
ehaseiar donation, property, bienes raices. 


7 
th 


And. foreigners ‘are’for- 


bidden to trade to the leg! have 
‘yeal. property; of the value of ‘four 


fequired 
by» purchase or -inheritance. 


it impossible ‘to: give effect to these 


by. which naturalization: may. be acquired 
unless the construction of the for- 


contended by: the~'plaintiff’g 


adopted, Is it-not 
that\a,foreigner may obtain naturalization by 


laws, quoted by. counsel; 


examined, the 
tended for will. not-appear.a forced one. 


or-other foreign person, outiof our 


| ‘kingdom, any city; 4own, castle, place, landior 


daheritance, nor any island,’ Wueva Re- 


| opilacion,. The donation is not valid to any 
@ranger out the-realin,: of any city, town’ or 


We forbid that any..of our subjects“or vas- 
should give, ‘sell: exchange ‘any “city, 


| ano 


| | 
Y not, i 
| 
he 
raster | 
cites, 
ik 
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our, displeasure,’ 
‘ba, Jaws,,:wbich, are offered, as.evi 
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ict, kingdom, to any king, lord, 
stranger, out.of our kingdom, under. theipaj 
Nueva 


the, legislative construction. contended pi 
positive., It.is further, contended. that, 
do not shaw. that.the former ones: are. to: 
construed, these, are impliedly repealed, ya 

wo he, legislator, 
naturalization, by the acquision of landedigmg 
perty,,.must mecessarily. authorize 
quisition, and effectually. repeal the lawa 
forbade it.. Cum guid. concedituey 
id per quod. pervenitur ad. 

Af we. are, enabled to, 
can hold real estate,.in. Spainjit 
inquired whether they. may acquire 


Berg, it. is. proper, to remark, 
those prohibitive laws cited, affect, exceptdhpe: 
remote, construction, the right of 
estate. by inheritance, 

Any person.may be instituted: as 
not. prohibited from, being se... Partida 
In the fourth law of. the same ‘titleypetgamat 
who are. incapacitated. from inheriting, 
merated,.agd aliens, are not spoken of 


who. may, not ily ane 
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would. be idle to'suppose, that the citcum- 
‘of Spanish subject, going.ome pilgrim 


hhis.own country, would require a posi- 
tovauthorize bim!to make a'will. The 


igference is strongy that alien pilgrims are: tes 


law makes it the. duty of the 
bishops vorbis: viear, to:take care of the pros 


pay of-strangers and pilgrims, for their heirs’; 
le. writesto them,rthat they may come or 


property ; and, if the heir neglects to 
tome for: shalb ‘be employed in 


las leyea de tas. 


in. form of testamenty whichis to” 


witnesses, as beingsa stranger or 
we conclude, that: the 
which-denitd:to! aliens testamenti 


factionem, activam vel-passivdm, dees not pre: 


law same title provides; that’ 

gangrinos, pilgrims, may make their'wille, 
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West. District. Viceroys of Spanish America and 
oe 1818. are directed, ‘in case, persons, with oe 
vouchers, claim the estates of persons 

& ats in the. Indies, .they: may receive: 

they-be strangers; and that the king’s 
may not receive. the estates of Re, 
 copilacion de las leyes de las Indias 2, 
and this. is; presented: as: proof, 
atleast in»Spanish 

By the 36th law of the same 
mentary: execiitors,’ heirs and other retaindmigt 
goods of deceased pérsons;>who, accord 
the'will;:are: bound to deliver 
or; in; part, to, persons witiin, these 


doms, are ordered, at the: 


year, to'send whatever they may have c@lleied 
the casa de.contratacion of Seville2¥* 
only aliens, -but» many: of the’ 
subjects. themselves, : were exchuded: 

and the. property.of those. who, 
prohibition; -Tntroduced themselves there 
liable to confiscation. ‘On--the 
perty.-was it was 
proper. to sabmit-the.rights of alien claimatly 
or of Spanish claimants, not residention ie 


spot, :alid: ove the claims of thé 


3 
fy 
4 


an‘ aliéti, to” a’severe’ scrutiny’ in West District 


} © By the 15th ‘article of the instructions of gov- 
‘to the commandants, relating to 


| country, they’ shall in'no event go to'an 


OF THE STATE OF LOUISIANA: 
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this purpose, if the claimant re- ow 
in ‘Spain, the estate was to be sént'to 
de contratacion in Seville, where: that'scru- 
fay was to ‘take place.’ But, if the deceased 
wavan’ alien, then; if an alien claimed the es- 
tiie, the cognizance of the claim was excli: 
ively’ confined ‘to™the’ council of Indies: 
Recopilacion de“ las leyes: de las Indias 9; 373 
#. The colonial authorities, even the viceroys 
and audiences, were interdicted from intérfering 
fh cases. “We see, theréfore, nothing in 
these statutes that affect the present case.’ 


the*gtant! of lands, provides ‘that, in case’ of 
| death, he’ (the grantee) may leave them (the 
to his Inwfal heir; he-has'any 
; ‘bat, if tie Has‘no such heit 


Mir'who'is not in the country, unless such heir 


} thall:resolve to'come and live in it. 
| the Whited States, 


“condition; directed to attend the grant 
id a strong’ presiiinption that theré did 


nolexist, in the: knowledge the governor, 
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West. District. Nothing in the laws of Spain, or'of 
Os Jonies, appears to us'to alice 
inheritance of real estate, 
natore of property, in order to regulate the Man > 
cession. Code Civil, 146, art: 9, 10: “Neigh 
shews that aliens mast be excluded 
acquisition of real or personal property, © 
either. 
free persons, the minor, pupil 
fic-and ideot, may transmit their estate, abit 
tat, and inherit from others. Slaves’ alone tt 
incapable of either. . ‘Id. 158, art. 64, 
_ Nothing appears to us te exclude alicusiigg 
the inheritanc#6f real property ; and wet 
that the district. judge erred in refasing 
It is, ordeted, aud 
that the judgment of the district 
annalled, avoided and reversed; and 
dered, that Thomas - Phillips do recover 
Phillips, deceased, bis brother; and, 
mas Rogers was admitted as heir, the cally 
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1, umption of a child not being abortive, 
|. ‘that he should live twenty-four hours is 
Gottin ve. Cottin 


strom | force. till after its 
to the amit ‘De répealed, Use, We jody 
| on “Todd vs. 
img the appeal, State vs. Edward. 
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o's collector tates, to 

fale of land in the gazettes, does not itiate lt. 

* 


the 
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‘After the copy of a judgment has been sent 
court ‘to be ‘executed, the parties 
out of court; and the supreme court 

not amend an apparent error on” the 


_ hisjudgment. - Seville vs. Chretien: 
2 The appellant must, in all-cases, give sectity 
Costs. Dubréwil vs. Dubreuil. 
_ parties, or some person 
“rity, unlges-made by the judge. 
4 A creditor of the parties, who as note 
as appeal of his Aebtor.’ Rutherford 


& 
pi 


~ 


| on Which iti ‘the! 
proceeds tojtidgment, ifthe record'en- 


point. Poston vo; Adams. 


a proceedings on-which ‘ajudgment, pleaded» 
vimbar was had, be so.obscure and-confuse that. 


facta cannot be ascertained; the supfeme | 


up bythe appellee.” Carson vs, Wallace. 249 
‘lies, if ‘therecusation of a'judge be!” 
improperly 


| ‘will not disturb the the jury. 


shat Sie. all the, 
©) facts, on-which the cause was tried, is good, 


lor 


debtor assigns all tis to trustees, 


merits. Breau vs. Meaus.. 


292 


preme court? Sauzenenuvs. Delacroia Sal. 386 


made’ one year aftér the judgment» 2 
| Franklin vs Kemballs 666 
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_ though. av the time the attachment 


the bond, was’ not legally demandible 


is to be lensed at, the is tohe 
glowed for his trouble.on a guoutum meruit, 


the whole evidence comes up with thetecan, 
$0 a8 to enable the supreme court finally, 
dispose of the cause, 


the admission .of a witaess, will: 
it the facts: proven by<bim havegho 


been proyen by other legaltestimony. 


ia 
i 


declaration ofthe ofan intention 


pay the bill, does not prevent his questionilig’ 

ceitors 

and they be-as#igned to the sheriff, under an 

. _ order of court, the debtor will not be entitled "” 4 


é 
. 
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ve 
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| a between the parties,. 
vand one of them produces. his o own check, re- bd) 
4 “ceipted by the other, he will be entitled. to a 
| “Gredit, ‘unless it be shewn that it was given, 
te he for a distinct claim. _Toublane’s x8 J 
comple, married jn Hispaniola, andin commagi- 
ty, of goods, remove to Charleston, and the 
| Wife dies, the community. will not.contipae: 


jhe: cannot claim an abafement on an’ ‘allega- 
tion of its*being of an inferior quality. De- | 
“with the vendee, at interest, with astipulation — 
that, in case of his insolvency, shall be 
“eonsidered as: lessée; ‘until then, 
If the vendee. be restrained from aliening, unless al 
binding ‘his vendee. to the payment of the 


original vendor, and he so aliens, he remains 
js not seleaséd by the acceptance 


‘ 
ii} 
‘ 


of his vendor of interest from the oom | 
vendee, nor by a suit against the latter. | q 
If an undertaker agree to do, ina theatre, 
the joiner’s work “necessary,” ornamental. 
ork: will: be included in 
vs. Delacroix al. 4 
Ifon a stipulation, that a certain part of the price: 
shall be paid, as the-work shall advance, in a 
given proportion, a payment be made, thig 
‘shall not prevent the sufficiency of the work: 
"Being quéstioned. Delactoix 


CURATOR 
“1 If before the appointtient of a, one of the appl 
cants receives his debt, this will destroy hig | 
claim as a creditor. Rust vs. Randolph. - a 
2 Ong not repelled by law, cannot be excluded 
suspicion of an-intention to;abuse the trusty: 
8 If his appointment being revoked-on an appeal, - 
he delay the delivery of the estate to the:app? 
pollant till shall not:be. 
entitled to the’commission.: Preval ve De 
4 Must be appointed by the judge of the-pariak i 


5 His surety, may be sued though nether he not 


4, 
4 
‘ 
« 
~ 


4 the ordinary depth, the interlineation of the 
‘words in shall not yitiate.it. Barra- 

bind: & al. vs, Bradshears, 

his favor,in a deed to which he is not a party, » 


| Ofa slave to an infant, with dplivery.t0 his fa- 
«ther is irrevocable though there be no formal 
el. A deed of sale, not valid as such, may be $o, as 
“deel of gift.” Holines vs, Patterion. 695 
Shain, a donation tj an infant is valid, with 


629 surety. Lartigue vs. Baldwins 198 * 
A renunciation to the community, before anotae 
in Hispaniola, may be proven by.a witness, 
the aunt — Ferry ve. Legros. 393. 
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with whose handwriting he ie well acquaitit.. 
ed, though he never saw,him write. ao 
gas vs. Larionda’s syndics. | 
4 ‘Patel, cannot be received, to shew grant 
was nade in lieo of, and intended to annul, 
one to B. Chabot al. vs, Blanc, 
5 A certified copy of a sheriff’s.deed, on a ft. fis 4 
legal evidence. Peytavin' vs. Hopleins. 
6 may be’admitted to shew how the Vendee 
possessedand cultivated the land, and of bis 
_ attempt to sell al 
‘If parol evidence be improperly offered, the 
"verse party ought to object to its 
tion. Highlander ya, Flake & al, 
8 An ge may, in ordér to establish the gaantum 
is share, shew what sum was paid to his 
*while’ he was under ase Trepag- 
nier’s heirs vs. Durnford. 


9 The congt of prob prop poral 
evidence. Dubreuil vs. Dubreuil, 


10 On the plea of payment, evidence cannot be re- 
ceived of the rate, at which the plaintiff or- by : 
dinarily lends’ money. Durnfard vs. 
teau, 
11-On the vendor’s ples de, non numeraté 
vendee cannot adduce parol evidence that 
“the “comisiderstion is is not that which the deed 
“expresses. “Berthale vs. Mace.” 
12 ‘The vendee* may avail himself or any pared 
evidence, introduced by the vendor, and shew 
that the Sale was simulated. i 
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‘PRINCIPAL MATTERS. 


on, 4 ‘Aldiough a written salé was made i ina 


int. .where a verbal one suffices, parol evidence’of 

ay. ‘may not be received, unless the absence 
| of the writing be acepurited for. Lucile 

Tustin, 

a enough to prove, that a writing, p pur- 
$45 | ‘porting to be a bill of sale, was seen in the 

is hands of the adverse party, but proof must 
a _ be made of its genuineness. Ve heirs 


is 15 The. ‘vendor's letter, announcing “his failure, 


cannot be read against the vendee, to im- 
a peach his title. Crocheron vs. Ainslie & al. 
"EXECUTOR. 
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his capacity, eyen one year after the death 


of his testator.. Urguharts vs. Taylor. 200 
‘ee Cannot act under a will made abroad, without 
order of the parish judge. Deshon gal. 
vs. Jennings. 568, 642 
ae $ If he present his pcliainde which i is contested, 
pia and a decree made for. the balance, and he 
after receive other monies, he cannot present 
a new account, including with these monies, 
". items of the first account, with’ additional « 
m | charges, not before produc 
a. § al. vs. his executors, 515. 
| j 
1 The courts of this state cannot presume what’ 
Vou, B 


- 
q 
a 
A 
| 
\ 
i 
¥ 
2 
” 
/ 


the laws of other states must be 

proven. Boggs vs. Reed. 
2 Whether the acknowledgment of a deed, before. 


a justice of the peace, in Mascari 
evidence? Stearns vs. Rust. 


FRAUD. 


On an allegation of, against two, a record. to which 
“one of them was a party, may be introduced 
inevidence. heirsvs. at, 


INDIANS. 
1 Some of them were held in Svea under ia 
French government in Louisian: , and their 


__ freedom was not a consequence of the intros” 
‘duction of the Spanish or American laws, 
Seville vs. Chretien. 7%) 
2 Whether, when located. by te tha 
province, they had the use orily or the pro- 
perty of the land allotted to thetn. Martin 
- ys. Johnson & al. 

3 One who holds land, by purchase from the Iie 
dians, by private sale, approved by govern- 
ment, cannot be disturbed by a person who . 
doés not. claim‘under them. 
the Indians by survey: They are permitted 
sto: oceupy. a given spot, and the law gives 
them a:right to a.mile around it. Reboulvs, 
INTERDICTION. | 

The acts of a person anterior to his, will not ke 


i 


thole vs. Mace. 


id, 


PRINCIPAL MATTERS. 
if his insanity was not 
Louisiana Bank vs. Dubreuil. 
ge _ INTEREST. 
\1 Cannot be allowed on a sum liquidated only by 
the verdict. Pierce vs, Flower _& al. 


4. 


* 9 Above the rate allowed by law, must be imputed 


on the principal., Durnford vs. Bariteau. — 
$3 Is not to be allowed on a ee on credit. 
Decuir vs. Packwood. 


INTERROGATORIES. | 


“oe may avail himself of his, own answer.to an- iba 


terrogatory put by the adverse Ber. 


See Paacrtcs, 4, 
ISSUE. 


1 One, the object of which is to obtain « general 


"finding, cannot be specially 
teneau’s heirs vs. Perot. 


sues is not vs. 
Martinez. 


a suit, is a matter of record, anal camnat be 
“submitted tothe jury, 


JUDGMENT. 


| 1 Which does not contain the reasons on which it 


is grounded, whether void or voidable? Dou- 
brere vs. Papin, 


It suffices, if the reasons reference to 


‘the petition. 
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The act, directing the submission of particalari 


The time at which a person was made 
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2 They mst ina judgment by df 
Montserrat vs. Godet. , 
4 Or on verdict. Muse v¢. Curtis. a | 
JURY. 


_ Their finding must be understood i in ee to the 
pleadings. Trepagnier’s heirs vs. | 


1 When both parties have ‘obtained the commise:. J 


sioners’ certificate, the confirmation ‘must be’ 
taken out of view. King & al. ys. Martin, ior 
2 ee an order of survey does not entitle the 
party to a petitory action against a pos 
-sessor without title, id 
$ seizure of, on a fi’. fa’. divests the defendant 
m his legal possession, Prevot & wife ve. 


4 A verbal promise. to pay the vendor the differ. 
ence between the price of thé Jand and that” 
at which it may be sold, ‘cannot support ‘an 
action, Hart ys. Clark’sem’rs 
5A confirmation by the United States, cannot 
avail against a complete Spanish title. White 4 
vs. Well’s ex’rs. 
6 The defendant cannot be disturbed hei the 
» plaintiff does not shew a: better title. Mare 
tin’s heirs vs. Gardner & al. « OBR 
7 On a verbal sale. of land, ree 
cant, before the conveyance. be executed. 


Carson and wife vs. Fulton’s ex’rs. 


* 


8 The surrender of the sole evidence of an ‘in 
choate_and conditional title, before-the per-. 
formance of the condition, i is evidence of an 
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PRINCIPAL MATTERS. 


ult; implied abandonment ofall rights under it 


Boissier vs. Metayer. 


| Spanish government could grist anew the 


land, when the grantee had to 


the form the condition.. 
rd, 451 See Ixptaws, 2, 3, 
‘MANDAMUS. 


Is) 

be. The ‘court: issue a, “restore the 

— a clerk of a district court to his ‘office. State 
Dunlap & al, 


Has mortgage, ‘but no on his tutor’s es- 
tate. Welman'vs. Welman & als. syndics. 


1 Before the act of 1897; of 


gages. Williamson & al. vs. their creditors. 
b A judicial, cannot extend to — out of the 
state. 
2 | 8 aithingh the register certifies that the land is 
ax free, if it appear. that the order of courf, on 
. |. which a mortgage was cancelled, was had in 
662 | the absence of the mortgagee, 
} cannot be compelled to pay: Dreux vs." 
“Ducotrnau. 
676 The mortgagee caiinot the sale of the 
premises by a creditor; but can only insist on 


Jacob & 


MORTGAGE. 


3 _ could, in order to effect a sale, release mort- 
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producing the’ original. vs. Boni. 
1 His acts may be impeached by the subscribing 
witnesses, if they all agree, and he be of a | 
bad character. Langlish vs. Schons & al. 
2 If they disagree, the execution ofthe act may 


NULLITY. 
1 Whether the recourse of, as exercised under the 
_ Spanish law, still exists in Louisiana? 
liamson & al. vs. their creditors, 
2 Under a general allegation of, nothing which 


does not appear on the record can avail. ~ a 

He who contracts to import goods for ‘another, must 

with his. Halston vs. Pomar. 4 
PARTNERSHIP. 


In a particular, th partners are not bound in solid 


PLANTER. 

Receiving advances from a merchant, is not thereby 

Harrod & al. vs. Constant. 
PENALTY. 

The whole not to be recovered on partial breach. 

vs. Thompson. 


| 
: 
Pag 
: 


‘PRINCIPAL MATTERS. 
PRACTICE. 


A judgment of discontinuance cannot be plead 


ry edin bar. Petit vs. Gillet. 


qThe plaintiff may discontinue, at any time, 


fore trial. 


ands with leave, after the tral i begun. 


Riviere. 


1 ¢ Although an answer to interrogatories be except- 


éd to, and the exception sustained, the party: 


+ "has no right to take it away. Poston vs. 
972 


§ The signature of an indorser must be proven, al- 
though it was agreed that the note should be 
~ given in evidence, so far as it purports to be 

syndics. 


6 The vendee on a fi’. fa’. in 


the land Mor- 


gan vs. Young al. 


not the of the pen of die 


cussion. 


If A sues for B, the latter i is the real plaini 
M’Nair vs. Thompson.. 


Tha possessory action, the not 
_ to’pronounce on the ‘title. Justice vs, Wil-: 


2) Ifa slave be elaitiaak under a statute, which pro- 
- nounces his forfeiture, if removed, without the 


owner’s consent, thie petition must state that 
he was so removed. Hicks & wife ve. Cals 
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11 An action for money laid out and expended, or « . 
had and received, does not lie against.  § 
wrongdoer. Foster §al.vs. Dupre. 


PRESCRIPTION. = 

1 Settlers entitled to.a grant, under the act, 
gress, of Match 2, 1805, may prescribe from 5 9 fy 
that day. King § al. vs. Martin. ‘ir f 


2 The party pleading, is not doomed to answer an 
interrogatory, whether he ‘has paid the debt. : 
Burke vs. Flood. 403 

3 Of twenty years, required of a slave claiming his 
freedom, in the absence of his master. Me. 


PRIVILEGE. 
~ On real estate, in the hands of a third person, can- 


not be exercised, without a judgment 
the original debtor. Mouchon.vs. Delor. 


“PROMISSORY NOTE. 

Is not presumed to be paid, on the lapse of five or 
six years. Loze vs. Zanico. 
"REFEREES, 


1 After praying their report to be made the judg. ay 
ment of the court, the party cannot attack it - 
‘for informality, Bariteau vs. Lefevre. 
2 If they report a balance due to the defendant, he Per 
cannot have judgment therefor. 


JUDICATA. 


A judgment i is not, as to those who were not parties - e 
thereto. Augustin & al. vs. Cailleau & al, 464 
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PRINCIPAL MATTERS. | 
RESPITE. 
d creditor who granted a; may sue, if in the mean 


while the debtor becomes insolvent. 


"ys. Crocherons. 
RESPON SIBILITY. 


uA writes to B, that C, in 
4 New-Orleans, will be indebted to B’s polite- 


‘ness for assistance, and his bill on his father 
_* will be honored,” he is responsible for the 
,payment. Amory & al. vs. Boyd. 

SALE. 


g'When the vendee, in the contract of sale, lets 


105 


414 


the premises to. the vendor, ‘no delivery of 
possession is necessary. 


Fluke al. 


evidence of a.sale. Zanieo vs. Habine. 


‘ _ $ The rescission ofa sale cannot be demanded, on 
account of a capital crime ‘committed by the — 


slave immediately after the sale. \ 


a i 4 The ‘vendor’s privilege is postponed to. law 


charges, if the vendee become insolvent. De- 
vs. Montegut’s syndics. 


7—Pnactics, 6. 
‘SLAVE. 


1 A master who has agreed to free his, for a certain 
sum, is not compelled to do so, by the receipt 


$72 


~ of part, till he receives the whole, Cuffy.vs. 
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. Binding herself with her husband, wis renouncing : 


2 If on an injury to his slave, the plaintiff re. J 
covers his full value, the property i is transfere ¢ 


red to the defendant, on payment of the judg. 
ment. Jourdan vs. Patton. 


ay 
3 No interest can be given on such a price ; but 
- the delay sustained by the plaintiff x may be a 


considered in fixing the value. 
See Donation, 1—Evipénor, 6—Practice, 10, 
566—Sare, 5, 4. 


4 

SIMULATION. 

1 A feigned vendee will be decreed to re-convey, 
even when the object of the sale was te pro- 

tect property ‘from threatened ‘Suits, Gref- 


2 When a counter letter is accounted for, parol 
gridence of its contents may be admitted, 


May be sued without the principal. Ourtis vd. Mar- 
Kee Arracument, 2—Practicy, 4 
WAGES. 
“‘Chanot bg claimed by the master of a ship, lost ty! 


WIFE. 


the laws in her favor, cannot demand proof of | 


the debt having been contracted for her bene- F s 


fit. Chapillon and wife vs. St. Mawent’s 
heirs. 166 


jiv’s ex’rs. vs. Lopez. 


SURETY. _ 


his neglect. Latham ve. West, 


« 
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PRINCIPAL MATTERS; 
1 with the formalities in an 
‘ © olographic one, is valid as such, though it ap- 
‘pears that the testatrix intended to make. a 
mystic will. Broutixt & al. vs. Vassa 169 
id A superscription is not of the essence ¢ of an 
graphic will. id. 
* The testator may dispose of.part of his estate 
universal, and of the rest on a particular, 
3 title. Gardner & al. vs. Harbour & al. 408 
4 Ifa wife has a legacy of the enjoyment of the — 
tate, she takes it on the appraisement made 
_. immediatelf on the husband’s death, and pays 
i no interest thereon: Marshal vs. Marshal. 695 
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